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destroys a being which had a chance of far less
than 1 in 200 million of developing into a reason-
ing being, possessed of the genetic code, a heart
and other organs, and capable of pain. If a fetus
is destroyed, one destroys a being already pos-

1, sessed of the genetic code, org%ns,\a\nd sensitivity

to pain, and one which had an ‘8\0 pgrcent chance
of developing further into a baby outside the
womb who, in time, would reason.

The positive argument for conception as the
decisive moment of humanization is that at con-
ception the new being receives the genetic code.
It is this genetic information which determines
his characteristics, which is the biological carrier
of the possibility of human wisdom, which
makes him a self-evolving being. A bemg with a
human genetic code is man.

This review of current controversy over the
humanity of the fetus emphasizes what a funda-
mental question the theologians resolved in
asserting the inviolability of the fetus. To regard
the fetus as possessed of equal rights with other
humans was not, however, to decide every case
where abortion might be employed. It did
decide the case where the argument was that
the fetus should be aborted for its own good.
To say a being was human was to say it had a des-
tiny to decide for itself which could not be taken
from it by another man’s decision. But human
beings with equal rights often come in conflict
with each other, and some decision must be
made as to whose claims are to prevail. Cases of
conflict involving the fetus are different only in
two respects: the total inability of the fetus to
speak for itself and the fact that the right of the
fetus regularly at stake is the right to life itself.

The approach taken by the theologians to
these conflicts was articulated in terms of
“direct” and “indirect.” Again, to look at what
they were doing from outside their categories,
they may be said to have been drawing lines or
“balancing values.” “Direct’”” and “indirect” are
spatial metaphors; “line-drawing” is another.
“To weigh” or “to balance” values is 2 metaphor
of a more complicated mathematical sort hinting
at the process which goes on in moral judgments.
All the metaphors suggest that, in the moral
judgments made, comparisons were necessary,

that no value completely controlled. The princi-
ple of double effect was no doctrine fallen from
heaven, but a method of analysis appropriate
where two relative values were being compared.
In Catholic moral theology, as it developed, life
even of the innocent was not taken as an absolute.
Judgments on acts affecting life issued from a
process of weighing. In the weighing, the fetus
was always given a value greater than zero,
always a value separate and independent from
its parents. This valuation was crucial and funda-
mental in all Christian thought on the subject
and marked it off from any approach which con-
sidered that only the parents’ interests needed to
be considered.

Even with the fetus weighed as human, one
interest could be weighed as equal or superior:
that of the mother in her own life. The casnists
between 1450 and 1895 were willing to weigh
this interest as superior. Since 1895, that interest
was given decisive weight only in the two special
cases of the cancerous uterus and the ectopic
pregnancy. In both of these cases the fetus itself
had little chance of survival even if the abortion
were not performed. As the balance was once
struck in favor of the mother whenever her life
was endangered, it could be so struck again.
The balance reached between 1895 and 1930
attempted prudentially and pastorally to forestall
a maltitude of exceptions for interests less than
life.

The perception of the humanity of the fetus
and the weighing of fetal rights against other
human rights constituted the work of the moral
analysts. But what spirit animated their abstract
judgments? For the Christian community it was
the injunction of Scripture to love your neighbor
as yourself. The fetus as human was a neighbor;
his life had parity with one’s own. The command-
ment gave life to what otherwise would have been
only rational calculation.

The commandment could be put in human-
istic as well as theological terms: Do not injure
your fellow man without reason. In these terms,
once the humanity of the fetus is perceived, abor-
tion is never right except in self-defense. When
life must be taken to save life, reason alone
cannot say that a mother must prefcr a child’s
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life to her own. With this exception, now of great
rarity, abortion violates the rational humanist
tenet of the equality of human lives.

For Christians the commandment to.love
had received a special imprint in that the exem-
plar proposed of love was the love of the Lord
for his disciples. In the light given by this

R0 REVIEW QUESTIONS

1. According to Noonan, what is the simple Chris-
tian criterion for humanity?

2. Noonan discusses five distinctions (starting with
viability) used by defenders of abortion. Explain
Noonan’s critique of these distinctions.

3. State and explain Noonan’s argument from
probabilities.

4. What is Noonan’s positive argument for saying

that conception is ‘‘the decisive moment of .

humanization”?

Ro DISCUSSION QUESTIONS

example, self-sacrifice carried to the point of
death seemed in the extreme situations not with-
out meaning. In the less extreme cases, prefer-
ence for one’s own interests to the life of
another seemed to express cruelty or selfishness
irreconcilable with the demands of love.

5. In Noomnan’s view, why does the fetus have rights
equal to those of other human beings?

6. According to Noonan, how do Christian theolo-
gians resolve conflicts of rights such as that be-
tween the mother’s right to life and the fetus’s
right to life?

7. According to the traditional view defended by
Noonan, in which cases does the fetus’s right to
life outweigh the mother’s right to life?

1. Consider the following objection to Noonan’s
claim that ‘““a being with a human genetic code
is a man.”” A human cell also is a being with a
human genetic code, but obviously it is not a
man in the sense of being a human being; there-
fore, Noonan’s claim is false. How could
Noonan respond to this objection?

2. Is it possible for a nonhuman being—for example,
an angel or an intelligent alien being—to have
rights equal to those of human beings? Defend
your answer.

3. Noonan admits that abortion can be justified by
appealing to the right of self-defense. Does this
right justify an abortion in a case of rape? Why
or why not?
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person than an acorn is an oak tree. But suppose we assume, just for the sake of argument, that
the fetus is a person with the right to life from the moment of conception. It does not follow,

she argues, that abortion is never justified. She appeals to a series of imaginary cases such as

being kidnapped and plugged into a famous violinist, being trapped in a tiny house with a
growing child, and having people-seeds growing in your carpet. Reflection on these cases
shows that the right to life is only the right not to be killed unjustly; it does not entail the
right to use your body or to live in your house. These cases are supposed to be analogous
to cases of rape, threat to life, or when a woman has taken reasonable precautions not to
get pregnant. But she does not conclude that abortion is justified in any case. There is a
moral requirement to be a Minimally Decent Samaritan (as she puts it), and this makes a
late abortion wrong if it is done just for the sake of convenience. To use her example, it
would be wrong for a woman in her seventh month of pregnancy to get an abortion just to

avoid the nuisance of postponing a trip abroad.

Most opposition to abortion relies on the premise
that the fetus is a human being, a person, from
the moment of conception. The premise is
argued for, but, as I think, not well. Take, for ex-
ample, the most common argument. We are
asked to notice that the development of a
human being from conception through birth
into childhood is continuous; then it is said that
to draw a line, to choose a point in this develop-
ment and say ‘‘before this point the thing is not a
person, after this point it is a person’ is to make
an arbitrary choice, a choice for which in the
nature of things no good reason can be given. It
is concluded that the fetus is, or anyway that we
had better say it is, a person from the moment
of conception. But this conclusion does not
follow. Similar things might be said about the de-
velopment of an acorn into an oak tree, and it does
not follow that acorns are oak trees, or that we had
better say they are. Arguments of this form are
sometimes called ““slippery slope arguments®—
the phrase is perhaps self-explanatory—and it is
dismaying that opponents of abortion rely on
them so heavily and uncritically.

I am inclined to agree, however, that the
prospects for “drawing a line” in the development
of the fetus look dim. I am inclined to think also
that we shall probably have to agree that the fetus
has already become a human person well before
birth. Indeed, it comes as a surprise when one
first learns how early in its life it begins to acquire
human characteristics. By the tenth week, for ex-
ample, it already has a face, arms and legs, fingers

and toes; it has internal organs, and brain activity
is detectable On the other hand, I think that the
premise is false, that the fetus is not a person from
the moment of conception. A newly fertilized
ovum, a newly implanted clump of cells, is no
more a person than an acorn is an oak tree. But
I shall not discuss any of this. For it seems to
me to be of great interest to ask what happens
if, for the sake of argument, we allow the premise.
How, precisely, are we supposed to get from there
to the conclusion that abortion is morally imper-
missible? Opponents of abortion commonly
spend most of their time establishing that the
fetus is a persorn, and hardly any time explaining
the step from there to the impermissibility’ of
abortion. Perhaps they think the step too simple
and obvious to require much comment. Or per-
haps instead they are simply being economical in
argument. Many of those who defend abortion
rely on the premise that the fetus is not a
person, but only a bit of tissue that will become
a person at birth; and why pay out more argu-
ments than you have to? Whatever the explana-
tion, I suggest that the step they take is neither
easy nor obvious, that it calls for closer

Daniel Callahan, Aborsion: Law, Choice and Morality (New
York, 1970), p. 373 This book gives a fascinating survey of
the avallablc information on abortion. The Jewish tradition
is surveyed in David M. Feldman, Birth Control in Jewish
Law (New York, 1968), Part 5, thc Catholic tradition in
Iohn T. Noonan, Jr., “An Almost Absolute Value in History,”
in The Morality ofAlm:tzon, ed. John T. Noonan, Jr. (Cam-
bridge, Mass., 1970).
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examination than it is commonly given, and that
when we do give it this closer examination we
shall feel inclined to reject it.

I propose, then, that we grant that the fetus™ ]

is a person from the moment of conception. '
How does the argument go from here? Some- |
thing like this, I take it. Every person has a '
right to life. So the fetus has a right to life. No
doubt the mother has a right to decide what
shall happen in and to her body; everyone®
would grant that. But surely a person’s right to |
life is stronger and more stringent than the moth- |
er’s right to decide what happens in and to her |
body, and so outweighs it. So the fetus may not |
be killed; an abortion may not be performed.
It sounds plausible. But now let me ask yo Z
g

H
EY
&

to imagine this. You wake up in the mornin

and find yourself back to back in bed with an un-|
conscious violinist. A famous unconscious violin- |
ist. He has been found to have a fatal kidncy‘
ailment, and the Society of Music Lovers has can- :
vassed all the available medical records and found |
that you alone have the right blood type to help. *

They have therefore kidnapped you, and last |
night the violinist’s circulatory system was

plugged into yours, so that your kidneys can be |
used to extract poisons from his blood as well
as your own. The director of the hospital now

tells you, “Look, we’re sorry the Society of ;

Music Lovers did this to you—we would never |
i the fetus is a person, and so on. I suspect, in

" fact, that they would not make an exception for
~ a case in which, miraculously enough, the preg-

have permitted it if we had known. But still,

they did it, and the violinist now is plugged

into you. To unplug you would be to kill him.

But never mind, it’s only for nine months. By

then he will have recovered from his ailment, |
and can safely be unplugged from you.” Is it |
morally incumbent on you to accede to this situ- |
ation? No doubt it would be very nice of you if}
you did, a great kindness. But do you kave to;
accede to it? What if it were not nine monthsf
but nine years? Or longer still> What if the direc;
tor of the hospital says, “Tough luck, I agree, but
you’ve now got to stay in bed, with the violinist
plugged into you, for the rest of your life. Be—
cause remember this, All persons have a right to
life, and violinists are persons. Granted you have
a r1ght to decide what happens in and to yout,
body, but a person’s right to life outwmghs‘

,

your right to decide what happens in and to

your body. So you cannot ever be unplugged

from him.” I imagine you would regard this as

outrageous, which suggests that something

really is wrong with that plausible-sounding argu-

:

ment I mentioned a moment ago. e

In this case, of course, you were kidnapped;
you didn’t volunteer for the operation that
plugged the violinist into your kidneys. Can
those who oppose abortion on the ground I men-
tioned make an exception for a pregnancy due to
rape? Certainly. They can say that persons have a
right to life only if they didn’t come into existence
because of rape; or they can say that all persons
have a right to life, but that some have less of a
right to life than others, in particular, that those
who came into existence because of rape have
less. But these statements have a rather unpleasant
sound. Surely the question of whether you have a
right to life at all, or how much of it you have;
shouldn’t turn on the question of whether or
not you are the product of a rape. And in fact
the people who oppose abortion on the ground
I mentioned do not make this distinction, and

. hence do not make an exception in case of rape.

Nor do they make an exception for a case in

. which the mother has to spend the nine months
! of her pregnancy in bed. They would agree that

would be a great pity, and hard on the mother;
but all the same, all persons have a right to life,

nancy went on for nine years, or even the rest
of the mother’s life.

Some won’t even make an exception for a
case in which continuation of the pregnancy is
likely to shorten the mother’s life; they regard
abortion as impermissible even to save the moth-
er’s life. Such cases are nowadays very rare, and
many opponents of abortion do not accept this
extreme view. All the same, it is a good place to
begin: a number of points of interest come out
in respect to it.

1. Let us call the view that abortion is imper-
missible even to save the mother’s life ““the ex-
treme view.” I want to suggest first that it does
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not issue from the argument I mentioned earlier
without the addition of some fairly powerful
premises. Suppose a woman has become preg-
nant, and now learns that she has a cardiac condi-
tion such that she will die if she carries the baby
to term. What may be done for her? The fetus,
being a person, has a right to life, but as the
mother is a person too, so has she a right to
life. Presumably they have an equal right to life.
How is it supposed to come out that an abortion
may not be performed? If mother and child have
an equal right to life, shouldn’t we perhaps flip a
coin? Or should we add to the mother’s right to
life her right to decide what happens in and to her
body, which everybody seems to be ready to
grant—the sum of her rights now outweighing
the fetus’ right to life?

The most familiar argument here is the fol-
lowing. We are told that performing the abortion
would be directly killing? the child, whereas
doing nothing would not be killing the mother,
but only letting her die. Moreover, in killing
the child, one would be killing an innocent
person, for the child has committed no crime,
and is not aiming at his mother’s death. And
then there are a variety of ways in which this
might be continued. (1) But as directly killing
an innocent person is always and absolutely im-
permissible, an abortion may not be performed.
Or (2) as directly killing an innocent person is
murder, and murder is always and absolutely im-
permissible, an abortion may not be performed.?
Or (3) as one’s duty to refrain from directly kill-
ing an innocent person is more stringent than

2The term “direct”” in the arguments I refer to is a technical
one. Roughly, what is meant by “direct killing™ is either kill-
ing as an end in itself, or killing as a means to some end, for
example, the end of saving someone else’s life. See note 5
for an example of its use.

3CE. Encyclical Letter of Pope Pius XI on Christinn Marringe,
St. Paul Editions (Boston, n.d.), p. 32: “however much we
may pity the mother whose health and even life is gravely im-
periled in the performance of the duty alloted to her by
nature, nevertheless what could ever be a sufficient reason
for excusing in any way the direct murder of the innocent?
This is precisely what we are dealing with here.”” Noonan
(The Morality of Abortion, p. 43) reads this as follows:
“What cause can ever avail to excuse in any way the direct kill-
ing of the innocent? For it is a question of that.””

one’s duty to keep a person from dying, an abor-
tion may not be performed. Or (4) if one’s only
options are directly killing an innocent person
or letting a person die, one must prefer letting
the person die, and thus an abortion may not
be performed.*

Some people seem to have thought that these
are not further premises which must be added if
the conclusion is to be reached, but that they
follow from the very fact that an innocent
person has a right to life.® But this seems to me
to be a mistake, and perhaps the simplest way
to show this is to bring out that while we must
certainly grant that innocent persons have a
right to life, the theses in (1) through (4) are all
false. Take (2), for example. If directly killing an
innocent person is murder, and thus is impermis-
sible, then the mother’s directly killing the inno-
cent person inside her is murder, and thus is
impermissible. But it cannot seriously be thought
to be murder if the mother performs an abortion
on herself to save her life. It cannot seriously be
said that she must refrain, that she must sit pas-
sively by and wait for her death. Let us look
again at the case of you and the violinist. There
you are, in bed with the violinist, and the director
of the hospital says to you, “It’s all most distress-
ing, and I deeply sympathize, but you see this is
putting an additional strain on your kidneys,
arid yow’ll be dead within the month. But you
have to stay where you are all the same. Because
unplugging you would be directly killing an

*The thesis in (4) is in an interesting way weaker than those in
(1), (2), and (3): they rule out abortion even in cases in which
both mother and child will die if the abortion is not per-
formed. By contrast, one who held the view expressed in (4)
could consistently say that one needn’t prefer letting two per-
sons die to killing one.

SCE. The following passage from Pius XII, Address to the Ital-
ian Catholic Society of Midwives: “The baby in the maternal
breast has the right to life immediately from God. Hence
there is no man, no human authority, no science, no medical,
eugenic, social, economic or moral ‘indication’ which can es-
tablish or grant a valid juridical ground for a direct deliberate
disposition of an innocent human life, that is, a disposition
which looks to its destruction either as an end or as a means
to another end perhaps in itself not illicit. The baby, still
not born, is a man in the same degree and for the same
reason as the mother” (quoted in Noonan, The Morality of
Abortion, p. 45).
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innocent violinist, and that’s murder, and that’s
impermissible.” If anything in the world is true,
it is that you do not commit murder, you do
not do what is impermissible, if you reach
around to your back and unplug yourself from
that violinist to save your life.

The main focus of attention in writings on
abortion has been on what a third party may or
may not do in answer to a request from a
woman for an abortion. This is in a way under-
standable. Things being as they are, there isn’t
much a woman can safely do to abort herself.
So the question asked is what a third party may
do, and what the mother may do, if it is men-
tioned at all, is deduced, almost as an after-
thought, from what it is concluded that third
parties may do. But it scems to me that to treat
the matter in this way is to refuse to grant to
the mother that very status of person which is
so firmly insisted on for the fetus. For we
cannot simply read off what a person may do
from what a third party may do. Suppose you
find yourself trapped in a tiny house with a grow-
ing child. I mean a very tiny house, and a rapidly
growing child—you are already up against the
wall of the house and in a few minutes yow’ll be
crushed to death. The child on the other hand
won’t be crushed to death; if nothing is done
to stop him from growing he’ll be hurt, but in
the end he’ll simply burst open the house and
walk out a free man. Now I could well under-
stand it if a bystander were to say, “There’s noth-
ing we can do for you. We cannot choose
between your life and his, we cannot be the
ones to decide who is to live, we cannot inter-
vene.”” But it cannot be concluded that you too
can do nothing, that you cannot attack it to
save your life. However innocent the child may
be, you do not have to wait passively while it
crushes you to death. Perhaps a pregnant
woman is vaguely felt to have the status of
house, to which we don’t allow the right of
self-defense. But if the woman houses the child,
it should be remembered that she is a person
who houses it.

I should perhaps stop to say explicitly that I
am not claiming that people have a right to do
anything whatever to save their lives. I think,

rather, that there are drastic limits to the right
of self-defense. If someone threatens you with
death unless you torture someone else to death,
I think you have not the right, even to save
your life, to do so. But the case under consider-
ation here is very different. In our case there are
only two people involved, one whose life is
threatened, and one who threatens it. Both are
innocent: the one who is threatened is not threat-
ened because of any fault, the one who threatens
does not threaten because of any fault. For this
reason we may feel that we bystanders cannot in-
tervene. But the person threatened can.

In sum, a woman surely can defend her life
against the threat to it posed by the unborn
child, even if doing so involves its death. And
this shows not merely that the theses in (1)
through (4) are false; it shows also that the ex-
treme view of abortion is false, and so we need
not canvass any other possible ways of arriving at
it from the argument I mentioned at the outset.

2. The extreme view could of course be
weakened to say that while abortion is permissible
to save the mother’s life, it may not be performed
by the third party, but only by the mother herself.
But this cannot be right either. For what we have
to keep in mind is that the mother and the
unborn child are not like two tenants in a small
house which has, by an unfortunate mistake,
been rented to both: the mother owns the
house. The fact that she does adds to the offen-
siveness of deducing that the mother can do
nothing from the supposition that third parties
can do nothing. But it does more than this: it
casts a bright light on the supposition that third
parties can do nothing. Certainly it lets us see
that a third party who says “I cannot choose be-
tween you” is fooling himself if he thinks this is
impartiality. If Jones has found and fastened on
a certain coat, which he needs to keep him from
freezing, but which Smith also needs to keep
him from freezing, then it is not impartiality
that says “‘I cannot choose between you” when
Smith owns the coat. Women have said again
and again ““This body is my body!”> and they
have reason to feel angry, reason to feel that it
has been like shouting into the wind. Smith,
after all, is hardly likely to bless us if we say to
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him, “Of course it’s your coat, anybody would
grant that it is. But no one may choose between
ryou and Jones who is to have it.”. ..

3. Where the mother’s life is not at stake, the
argument I mentioned at the outset seems to have
a much stronger pull. “Everyone has a right to
life, so the unborn person has a right to life.”
And isn’t the child’s right to life weightier than
anything other than the mother’s own right to
life, which she might put forward as ground for
an abortion?

This argument treats the right to life as if it
were unproblematic. It is not, and this seems to
me to be precisely the source of the mistake.

For we should now, at long last, ask what it

~=comes to, to have a right to life. In some views
| having a right to life includes having a right to
f be given at least the bare minimum one needs
| for continued life. But suppose that what in fact
7s the bare minimum a man needs for continued
life is something he has no right at all to be
I given? If T am sick unto death, and the only
thing that will save my life is the touch of
Henry Fonda’s cool hand on my fevered brow,
then all the same, I have no right to be given
the touch of Henry Fonda’s cool hand on my fev-
ered brow. It would be frightfully nice of him to
fly in from the West Coast to provide it. It would

be less nice, though no doubt well meant, if my
friends flew out to the West Coast and carried
Henry Fonda back with them. But I have no
right at all against anybody that he should do
this for me. Or again, to return to the story I
told earlier, the fact that for continued life that
violinist needs the continued use of your kidneys
does not establish that he has a right to be given
“sthe continued use of your kidneys. He certainly
has no right against you that yox should give
him continued use of your kidneys. For
nobody has any right to use your kidneys
unless you give him such a right; and nobody
has the right against you that you shall give
him this right—if you do allow him to go on
using your kidneys, this is kindness on your
part, and not something he can claim from you

L as his due. Nor has he any right against anybody
else that #hey should give him continued use of
your kidneys. Certainly he had no right against

the Society of Music Lovers that they should
plug him into you in the first place. And if you
now start to unplug yourself, having learned
that you will otherwise have to spend nine years
in bed with him, there is nobody in the world
who must try to prevent you, in order to see to
it that he is given something he has a right to
be given.

Some people are rather stricter about the
right to life. In their view, it does not include
the right to be given anything, but amounts to,
and only to, the right not to be killed by anybody.
But here a related difficulty arises. If everybody is
to refrain from killing that violinist, then every-
body must refrain from doing a great many differ-
ent sorts of things. Everybody must refrain from
slitting his throat, everybody must refrain from
shooting him—and everybody must refrain
from unplugging you from him. But does he
have a right against everybody that they shall re-
frain from unplugging you from him? To refrain
from doing this is to allow him to continue to
use your kidneys. It could be argued that he has
a right against us that we should allow him to
continue to use your kidneys. That is, while he
had no right against us that we should give him
the use of your kidneys, it might be argued that
he anyway has a right against us that we shall
not now intervene and deprive him of the use of
your kidneys. I shall come back to third-party
interventions later. But certainly the violinist has
no right against you that yos shall allow him to
continue to use your kidneys. As I said, if you
do allow him to use them, it is a kindness on
your part, and not something you owe him.

The difficulty I point to here is not peculiar
to the right to life. It reappears in connection
with all the other natural rights; and it is some-
thing which an adequate account of rights must
deal with. For present purposes it is enough just
to draw attention to it. But I would stress that I
am not arguing that people do not have a right
to life—quite to the contrary, it seems to me
that the primary control we must place on the ac-
ceptability of an account of rights is that it should
turn out in that account to be a truth that all per-
sons have a right to life. I am arguing only that
having a right to life does not guarantee having
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either a right to be given the use of or a right to
be allowed continued use of another person’s
body—even if one needs it for life itself. So the
right to life will not serve the opponents of abor-
tion in the very simple and clear way in which they
seem to have thought it would.

4. There is another way to bring out the dif-
ficulty. In the most ordinary sort of case, to de-
prive someone of what he has a right to is to
treat him unjustly. Suppose a boy and his small
brother are jointly given a box of chocolates for
Christmas. If the older boy takes the box and
refuses to give his brother any of the chocolates,
he is unjust to him, for the brother has been
given a right to half of them. But suppose that,
having learned that otherwise it means nine
years in bed with that violinist, you unplug your-
self from him. You surely are not being unjust to
him, for you gave him no right to use your kid-
neys, and no one else can have given him any
such right. But we have to notice that in unplug-
ging yourself, you are killing him; and violinists,
like everybody clse, have a right to life, and thus
in the view we were considering just now, the
right not to be killed. So here you do what he
supposedly has a right you shall not do, but you
do not act unjustly to him in doing it.

The emendation which may be made at this
point is this: the right to life consists not in the
right not to be killed, but rather in the right
not to be killed unjustly. This runs a risk of circu-
larity, but never mind: it would enable us to
square the fact that the violinist has a right to
life with the fact that you do not act unjustly
toward him in unplugging yourself, thereby kill-
ing him. For if you do not kill him unjustly,
you do not violate his right to life, and so it is
no wonder you do him no injustice.

But if this emendation is accepted, the gap in
the argument against abortion stares us plainly
in the face: it is by no means enough to show
that the fetus is a person, and to remind us that
all persons have a right to life—we need to be
shown also that killing the fetus violates its
right to life, i.e., that abortion is unjust killing.
And is it?

I suppose we may take it as a datum that in a
case of pregnancy due to rape the mother has not

given the unborn person a right to the use of her
body for food and shelter. Indeed, in what preg-
nancy could it be supposed that the mother has
given the unborn person such a right? It is not
as if there were unborn persons drifting about
the world, to whom a woman who wants a
child says “I invite you in.”

But it might be argued that there are other
ways one can have acquired a right to the use of
another person’s body than by having been
invited to use it by that person. Suppose a
woman voluntarily indulges in intercourse, know-
ing of the chance it will issue in pregnancy, and
then she does become pregnant; is she not in
part responsible for the presence, in fact the
very existence, of the unborn person inside her?
No doubt she did not invite it in. But doesn’t
her partial responsibility for its being there itself
give it a right to the use of her body?® If so,
then her aborting it would be more like the
boy’s taking away the chocolates, and less like
your unplugging yourself from the violinist—
doing so would be depriving it of what it does
have a right to, and thus would be doing it an in-
justice.

And then, too, it might be asked whether or
not she can kill it even to save her own life: If she
voluntarily called it into existence, how can she
now kill it; even in self-defense?

The first thing to be said about this is that it
is something new. Opponents of abortion have
been so concerned to make out the independence
of the fetus, in order to establish that it has a right
to life, just as its mother does, that they have
tended to overlook the possible support they
might gain from making out that the fetus is de-
pendent on the mother, in order to establish that
she has a special kind of responsibility for it, a re-
sponsibility that gives it rights against her which
are not possessed by any independent person—
such as an ailing violinist who is a stranger to her.

On the other hand, this argument would give
the unborn person a right to its mother’s body

5The need for a discussion of this argument was brought
home to me by members of the Society for Ethical and
Legal Philosophy, to whom this paper was originally
presented. :
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only if her pregnancy resulted from a voluntary
act, undertaken in full knowledge of the chance
+a pregnancy might result from it. It would

" leave out entirely the unborn person whose exis-

tence is due to rape. Pending the availability of
some further argument, then, we would be left
with the conclusion that unborn persons whose
existence is due to rape have no right to the use
of their mothers’ bodies, and thus that aborting
them is not depriving them of anything they
have a right to and hence is not unjust killing.
— And we should also notice that it is not at all
plain that this argument really does go even as far
as it purports to. For there are cases and cases,
and the details make a difference. If the room is
stuffy, and I therefore open a window to air it,
and a burglar climbs in, it would be absurd to
say, ““Ah, now he can stay, she’s given him a
right to the use of her house~—for she is partially
responsible for his presence there, having volunta-
rily done what enabled him to get in, in full
knowledge that there are such things as burglars,
and that burglars burgle.” It would be still more
absurd to say this if T had had bars installed
outside my windows, precisely to prevent burglars
from getting in, and a burglar got in only because
of a defect in the bars. It remains equally absurd if
we imagine it is not a burglar who climbs in, but
an innocent person who blunders or falls in.
Again, suppose i it were like this: people-seeds

open your windows, one may drift in and take

)’1r1ft about in the air like-pollen; afd if you
r

S

i

oot in your carpets or upholstery. You don’t
want children, so you fix up your windows with
fine mesh screens, the very best you can buy. As
can happen, however, and on very, very rare occa-
sions does happen, one of the screens is defective;
and a seed drifts in and takes root. Does the
person-plant who now develops have a right to
the use of your house? Surely not—despite the
fact that you voluntarily opened your windows,

| you knowingly kept carpets and upholstered furni-

ture, and you knew that screens were sometimes
defective. Someone may argue that you are re-
| sponsible for its rooting, that it does have a right
to your house, because after all you conld have
ilived out your life with bare floors and furniture,
or with sealed windows and doors. But this

won’t do—for by the same token anyone can

avoid a pregnancy due to rape by having a hyster-
| ectomy, or anyway by never leaving home without
“-a-(reliable!) army.

It seems to me that the argument we are look-
ing at can establish at most that there are some
cases in which the unborn person has a right to
the use of its mother’s body, and therefore some
cases in which abortion is unjust killing. There is
room for much discussion and argument as to pre-
cisely which, if any. But I think we should sidestep
this issue and leave it open, for at any rate the ar-
gument certainly does not establish that all abor-
tion is unjust killing.

5. There is room for yet another argument
here, however. We surely must all grant that
there may be cases in which it would be morally
indecent to detach a person from your body at
the cost of his life. Suppose you learn that what
the violinist needs is not nine years of your life,
but only one hour: all you need do to save his
life is to spend one hour in that bed with him.
Suppose also that letting him use your kidneys
for that one hour would not affect your health
in the slightest. Admittedly you were kidnapped.
Admittedly you did not give anyone permission
to plug him into you. Nevertheless it seems to
me plain you enght to allow him to use your kid-
neys for that hour—it would be indecent to
réfuse.

Again, suppose pregnancy lasted only an
hour, and constituted no threat to life or
health. And suppose that a woman becomes preg-
nant as a result of rape. Admittedly she did not
voluntarily do anything to bring about the exis-
tence of a child. Admittedly she did nothing
at all which would give the unborn person a
right to the use of her body. All the same it
might well be said, as in the newly emended
violinist story, that she ought to allow it to
remain for that hour—that it would be indecent
in her to refuse.

Now some people are inclined to use the
term “‘right” in such a way that it follows from
the fact that you ought to allow a person to use
your body for the hour he needs, that he has a
right to use your body for the hour he needs,
even though he has not been given that right
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by any person or act. They may say that it follows
also that if you refuse, you act unjustly toward
bim. This use of the term is perhaps so
common that it cannot be called wrong; never-
theless it seems to me to be an unfortunate loos-
ening of what we would do better to keep a tight
rein on. Suppose that box of chocolates I men-
tioned earlier had not been given to both boys
jointly, but was given only to the older boy.
There he sits, stolidly eating his way through
the box, his small brother watching enviously.
Here we are likely to say “You ought not to be
so mean. You ought to give your brother some
of those chocolates.” My own view is that it
just does not follow from the truth of this that

the brother has any right to any of the chocolates.

If the boy refuses to give his brother any, he is
greedy, stingy, callous—but not unjust. I suppose
that the people I have in mind will say it does
follow that the brother has a right to some of
the chocolates, and thus that the boy does act
unjustly if he refuses to give his brother any.
But the effect of saying this is to obscure what
we should keep distinct, namely the difference
between the boy’s refusal in this case and the
boy’s refusal in the earlier case, in which the
box was given to both boys jointly, and in
which the small brother thus had what was
from any point of view clear title to half.

A further objection to so using the term
“right” that from the fact that A ought to do a
thing for B, it follows that B has a right against
A that A do it for him, is that it is going to
make the question of whether or not a2 man has
a right to a thing turn on how easy it is to provide
him with it; and this seems not merely unfortu-
nate, but morally unacceptable. Take the case of
Henry Fonda again. I said earlier that I had no
right to the touch of his cool hand o on my fevered
brow; even though I needed it to save my life. T
said it ‘woiild be fnghtﬁllly nice of him to-fly in
from the West Coast to provide me with it, but
that T had no tight against him that he should
do so. But suppose he isn’t on the West Coast.
Suppose he has only to walk across.the room,
place a_hand briefly on my brow—and lo, my
life is saved. Thén surely he ought to do it, it
would be indecent to refuse, Is.it to be said

‘‘Ah, well, it follows that in this case she has a
nght to thc touch of his hand on her brow, and
so it would be an injustice in him to refuse”?
So that'T have a ught to it thn it is easy for
him to provide it, though no right when it’s
hard? It’s rather-a shocking idea that anyone’s
rights should fade away and-disappear as-it gets
harder-and harder to accord them to him.,

So my‘owi view is that even though you
ought to let the violinist use your kidneys for
the one hour he needs, we should not conclude
that he has a right to do so—we should say that
if you refuse, you are, like the boy who owns all
the chocolates and will give none away, self-
centered and callous, indecent in fact, but not
unjust. And similarly, that even supposing a case
in which a woman pregnant due to rape ought
to allow the unborn person to use her body for
the hour he needs, we should not conclude that
he has a right to do so; we should conclude
that she is self-centered, callous, indecent, but
not unjust, if she refuses. The complaints are no
less grave; they are just different. However,
there is no need to insist on this point. If
anyone does wish to deduce “he has a right”
from “‘you ought,” then all the same he must
surely grant that there are cases in which it is
not morally required of you that you allow that
violinist to use your kidneys, and in which he
does not have a right to use them, and in which
you do not do him an injustice if you refuse.
And so also for mother and unborn child.
Except in such cases as the unborn person has a
right to demand it—and we were leaving open
the possibility that there may be such cases—
nobody is morally required ro make large sacrifi-
ces, of health, of all other interests and concerns,
of all other duties and commitments, for nine
years, or even for nine months, in order to keep
another person alive. ...

6. My argument will be found unsatisfactory
on two counts by many of those who want to
regard abortion as morally permissible. First,
while I do argue that abortion is not impermissi-
ble, I do not argue that it is always pcrmissible
There ‘may well be cases in.which carrying the
child to term ‘requires only Minimally Decent

Samiatitaniism of the mother, and this is a
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standard we must not fall below. I am inclined to

think it a merit of my account precisely that it

:does not give a general yes or a general no. It

allows for and supports our sense that, for exam-

ple, a sick and desperately frightened fourteen-

' year-old schoolgirl, pregnant due to rape, may

* of course choose abortion, and that any law
which rules this out is an insane law. And it also
allows for and supports our sense that in other
cases resort to abortion is even positively inde-
cent. It would be indecent in the woman to re-
quest an abortion, and indecent in a doctor to
perform it, if she is in her seventh month, and
wants the abortion just to avoid the nuisance of
postponing a trip abroad. The very fact that the
arguments I have been drawing attention to
treat all cases of abortion, or even all cases of

. abortion in which the mother’s life is not at

- stake, as morally on a par ought to have made

{ them suspect at the outset.

7 Secondly, while I am arguing for the permis-
sibility of abortion in some cases, I am not argu-
ing for the right to secure the death of the
unborn child. It is easy to confuse these two
things in that up to a certain point in the life of
the fetus it is not able to survive outside the
mother’s body; hence removing it from her
body guarantees its death. But they are impor-
tantly different. I have argued that you are not

Ro REVIEW QUESTIONS

1. What are “slippery slope arguments,” and why
does Thomson reject them?

2. Explain the example about the famous violinist.

3. Whatis the “extreme view,”” and what argument is
used to defend it? How does Thomson attack this
argument?

4. What is the point of the example about the tiny
house and the growing child?

R0 DISCUSSION QUESTIONS

1. Is the case of the famous violinist really analogous
to a case of pregnancy caused by rape?

2. What are the limits to the right to self-defense? Do
these limits apply to abortion in cases of rape?

morally required to spend nine months in bed,
sustaining the life of that violinist; but to say
this is by no means to say that if, when you
unplug yourself, there is a miracle and he sur-
vives, you then have a right to turn round and
slit his throat. You may detach yourself even if
this costs him his life; you have no right to be
guaranteed his death, by some other means, if
unplugging yourself does not kill him. There
are some people who will feel dissatisfied by this
feature of my argument. A woman may be utterly
devastated by the thought of a child, a bit of her-
self, put out for adoption and never seen or heard
of again. She may therefore want not merely that
the child be detached from her, but more, that it
die. Some opponents of abortion are inclined to
regard this as beneath contempt—thereby show-
ing insensitivity to what is surely a powerful
source of despair. All the same, I agree that the
desire for the child’s death is not one which any-
body may gratify, should it turn out to be possi-
ble to detach the child alive.

"~ At this place, however, it should be remem-
bered that we have only been pretending
throughout that the fetus is a human being
from the moment of conception. A very early
abortion is surely not the killing of a person,
and so is not dealt with by anything I have said

! here.

5. Why do women say, “This body is sy body’”? Do

they say this?

. Explain the example about ‘“‘Henry Fonda’s cool

” hand on my fevered brow.”

7. What is the point of the example about people-
seeds taking root in the carpet?

8. What are Thomson’s conclusions? When is abor-
tion justified and when is it not justified?

3. What obligations do we have to people who have a
right to life> Do we have an obligation, for exam-
ple, to take care of them and feed them?

4. Does a woman who is accidentally pregnant have a
right to get an abortion?

MARY ANNE WARREN ¢ On the Moral and Legal Status of Abortion

On the Moral and Legal Status of Abortion

113

MARY ANNE WARREN

Mary Anne Warren is professor emeritus of philosophy at San Francisco State University. Her
books include The Nature of Woman (1980), Gendercide (1985), and Moral Status (2000).

In the first part of her article, Warren argues that Thomson’s argument about the famous
violinist proves that abortion is justified in cases of rape but fails to demonstrate that abortion
is permissible when pregnancy is not due to rape and is not life threatening. Warren thinks
that more argument is needed to show the permissibility of abortion in those cases.

In the second part, Warren begins by distinguishing between two senses of the term
human being, a genetic sense and a moral sense. She criticizes Noonan for not providing
an argument for saying that whatever is genetically human is also morally human. Then
she suggests six criteria for personhood: sentience, emotionality, reason, the capacity to com-
municate, self-awareness, and moral agency. She claims that the fetus has none of these char-
acteristics of a person in the early stages of development, and thus it is not a person with moral
rights in those stages. The fact that a late-term fetus resembles a person is taken seriously by
Warren, and she recommends that women wanting an abortion get one before the third tri-
mester. But she is not impressed by an appeal to the fetus’s potential for becoming a
person because she thinks that the rights of an actual person—namely, the mother—will
always outweigh the rights of a merely potential person when they conflict. Warren concludes
with a reply to the objection that her view justifies infanticide. She argues that there are sev-

eral reasons why infanticide is more difficult to justify than abortion.

For our purposes, abortion may be defined as the
act a woman performs in deliberately terminating
her pregnancy before it comes to term, or in
allowing another person to terminate it. Abortion
usually entails the death of a fetus.* Nevertheless,
I will argue that it is morally permissible, and
should be neither legally prohibited nor made
needlessly difficult to obtain, e.g., by obstructive
legal regulations.?

IStrictly speaking, a human conceptus does not become a
fetus untl the primary organ systems have formed, at about
six to eight weeks gestational age. However, for simplicity I
shall refer to the conceptus as a fetus at every stage of its pre-
natal development.

2The views defended in this article are set forth in greater
depth in my book Moral Starus, (Oxford University Press,
2000).

Some philosophers have argued that the
moral status of abortion cannot be resolved by ra-
tional means.® If this is so then liberty should pre-
vail; for it is not a proper function of the law to
enforce prohibitions upon personal behavior
that cannot clearly be shown to be morally objec-
tionable, and seriously so. But the advocates of
prohibition believe that their position is objec-
tively correct, and not merely a result of religious
beliefs or personal prejudices. They argue that the
humanity of the fetus is a matter of scientific fact,
and that abortion is therefore the moral equiva-
lent of murder, and must be prohibited in all or

3For example, Roger Wertheimer argues, in “Understanding
the Abortion Argument,” Philosophy and Public Affairs, 1
(Fall, 1971), that the moral status of abortion is not a ques-
tion of fact, but only of how one responds to the facts.

Source: Mary Anne Warren, “On the Moral and Legal Status of Abortion,” from Ethics in Practice, ed.
Hugh LaFollette, pp. 79-90. Copyright © 1997 Blackwell Publishers. Reprinted with permission.




