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Should Supreme Court justices have term
limits? | Pro/Con

Followlng tha denth of 87-year-old RBG, some wondor if [fetime appolintmaents
stlll make songr for the highest court In the country,
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The death of 87-year-old Suprame Court Justlce Ruth Bader Ginsburg
has renewad debate over Amerloa’s highest Judlolal offloe. Like all federal
Judges, Supreme Qourt Justices serve lifetime appointments on the
oourt, as outlined In the Constitution,

Beoause of Inareased lIfaspans, that often meana more than thras
deoades an the oourt, causing some to wonder If lIfetims appolntments
are stlil approptlate,

Tha Inqulrer turned to two experts to debate: Should Supreme Gourt
justiaes have tarm {imits?

» READ MORE: Kavanaugh takeaway: 8COTUS reforms wolrth
gonsidering | Editorial

Yes: Ensure seats are filled fairly and
rationally.

hitps:fiwww.Inquirer,com/oplnlon/commentary/supreme-court-term-limits-lifelime-appolntment-ruth-bader-ginsburg-20200924, html
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By Tyler Cooper

We lost, perhaps, the most recognizable Supreme Court juatice we've
aver known last Friday,

But rather than the aftermath helng a singular national moment full of
remembranoes and refleotions on alegendary legaoy, the last week has
bean marked by a hyperpartlsan disoussion over the seat now vacant, A
moment that should have brought us togather as Amarloans In '
oelebration of the values Ruth Bader Ginsburg halped sluoldate durlng
het decades of publio servioe has Instead beoome one that will despen
our diviglons and oorrede our already orumbling sense of shared
purpose,

It didn't have to be this way,

Tha flag tas at halk-staff ot the Buprems Oourt on the morilng after the daath of Justloo Ruth
fiador Glnaburg, 87, Satutday, Bopt, 18, 2020, In Washington, (AR Phatn/d, Boott Applewhite)

Ji eott Applowhita / AP

Thls was a choloa «~~ not a choloe we actlvely made, but one passively
made for us, as we have allowed our demoaratis system to continue to
rely upon Justloes afforded Hfs tenure. This |s desplts the fact that tarm
lImits for the Suprema Court have long beesn popular among the
Ametloan people, with demonstrated strong support across the partisan
gpaotrum for years,

The most common reason we're told that thls proposal cannot be
énaoted ls that It would be unconstitutional, Federal Judges and Justioss
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garve for [Ifa baoause the founders wrote In Artlole (I of the Constltution
that Jurlsts “hold thelr offloas during good behaviour) and elmply
deollning to ceda the powar of the offlos after a reagonable torm of
garvloe hasn't bean deamed a viclation of this olause,

“It would restore predictability and fairness
to an institution based on predictability and
fairness.”

= Tylor Cooper

Regardless, there [s no need to reinterpret "good behavior” beoause the
mast commaon proposal to flx Interminable tenures at the high court —~
an 18-year nonrenewable tarm Himlit for future Justices, with an
appolntment every other year ~ would hot remove a Justlos from her
“offloe” upon completion of her term. Instead, after 18 years the uatloe
would became a “senlor Justics” which would operate simllarly to how
faderal Judges become "senior Judges” after reaching age 66 and a
eertaln length of service,

When there are unexpectad vaoaholes, senlor Justioes would be oallad
back Into servies In arder to malntaln a full bench, In the meantime,
they'd be able to serve on a different federal appeals court, as a dozen
retlred Justloes have opted to do slnce the law was changed to
aoocommodate this In the 19808, 8andra Day O'Connar and David Souter
themselves have ohosen thls path for thelr own post-Supreme Court

llves.

Our nominatlon and sonflrmation prooess |s clearly broken. Leading
Democrats and Republloans agres on that, However, this Is just a
downstream consaguence of life tanure,

It's undoubtedly Imprudant that Amerloan Jurlaprudenoe, which toushes
the [lvas of more than 880 mlilllon Individuals, Is baasd upon the
mortality of nlne Individuals, It's & breakdown of demaeoraocy whan one of
thoee nine Individuals manipulates the timing of his or har retirement to
volnolde with the term of a prasident he or she parsonally finds
politloally palatable — or trles to, as conservatlve Justloe Antonin Scalla
was through Presldant Barack Obama’s seoond term, or as lbaral Justlce
Glnsburg was through President Donald Trump's flrst tarm,

» READ MORE! Toomey Joing Trump and MeConnall in backing push to
il Suprema Court geat, revearalng 2016 stanoe
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The Bupreme Court had no Soalla seat, no Glnsburg seat, It has only
seats cooupled by Indivlduals, not seats balonging to Individuals, Fixed
terma for Supremae Court Justioes would help us, and the Indlviduals on
the coutt, remember that, It would restore prediotabliity and falrness to
ah Institutlon based on prodistabliity (Its rulings are groundad In
precedent, or stare declsls) and falrness ("equal Justloe under law”
eimblazona the oourt’s fagads),

It would ensure that seate are fllled on a rational basls — two eaoh
presldentlal term — rather than upon the whims, or the deaths, of
Individual justlces,

Tyler Cooperis a senlor rasearoher of Fix the Court, a natlonal
nonpartisan organizatian that advocates for greater transparency and
acoountabllity In the federal jJudiciaty,

No: Short-term appointments will escalate
divisiveness.

By Suzanna Sherry

Term [imits for Supreme Court Justloes are a bad Idea, They won't solve
ahy problems, will make some existing problems worse, and will cause
new ohes,

Adherents of tarm limlte suggest that [imiting Justices to a fixed term
will reduce the stakes of the confirmatlon process, and thus depolitiolze
It, bacause svery prasldent will be guaranteed an equal number of
appolntments. Unfortunataely, however, term limits are likaly to have
axaotly the opposlte effect,

“dustices who know that they will likely need
another job after they retire from the court
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may well tailor their rulings to curry favor
from potential employers.”

we SLZBANA Bharry

Presidents, knowing that thelr appolntees will be on the oourt for a
relatively short time, might well search out ths most extremist Judges,
Glvan the polltical polarization of the Senate, that will make the
oonhflrmatlon process more rather than less divisive, And Instead of the
8upreme Court being an lasue In only some presldentlal eleotions, it wlll
become an lgsue [h every presidentlal slaction,

Evan worse, Justioss who know that thay will [lkely heed another Joh aftar
they ratire from the court may well tallor thelr rullngs to curry favor from
potentlal smployers, Justioss who think they might want to work for a
law flrm, a foundatlon, a quaslpolltical organization, or aven an
sduocational institution wlill think twice about how they vote on lesues
affeoting such entitias, If the oourt ssems to be polarlzed and polltloal
now, Imagine If some Justices plan to work for the Herltage Foundation
whan they lsave tha court, and others plan to work for the Brookings
Institution (of substltute your own favorite oonservative or liberal
organizations).

Those In favor of term limits also argus that replacing Justloas more
frequently will keap the oourt In step with political majorities, Instead of
having long-serving Justloas keep the oourt looked Into the polltlcs of an
osarller time, The problam with thls argument is that it undermines the
primary functlon of the judlolary, sspeclally the Supreme Gourt:
preventing polltioal majorities from trampling on others’ constitutional
rlights, As we know from states in whioh judges have to stand for
reslectlon, Judges without life tenure are less llkely to aot Independently
of the politloal branohes or of publlo oplnlon, and thus cannot serve the
purpose of holding the tyranny of the majority In cheak, Our Constitution
would be a useless parchment If pollitlcal majorities could safely Igrore It
baoause the Judlofary always shared tha majority’s views,
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indead, having a Suprema Court flxated on earller times |s a benefit: the
oourt should be a lagging indioator, We need constltutional law to be
stable and prediotable, and to change only slowly and Ingramentally,
8udden shifte basaed on ohanges In personnel digrupt settlad
expaatations and oreate diffloult problema of enforoement, falrnass, and

retrosotivity.

» READ MORE! Pennsylvania brages for a presidantial eleotfon reshaped
by a Supreme Qourt fight

And It1a llkely that term limite would lead to dootringl Instability, as a
coauthor and | suggaested In a 2010 artlole, We used somputer
simulations to prediot how the Supreme Court might have treated
abortlon rights If 18-year term limits had been in effact at the time Rog v,

Wade was deolded, We sonoludad that the most likely result Is that Roe .

would have been overruled In the 1880s, relnstatad In the 2000s, and
overruled agealn during Trump’s first term,

-Flnally, as a politioal solution to the short-term problem of a Democratlo

administration faced with a solld conservative majority on the Supreme
Court, term limlts won't help, All the Justloes surrently on the sourt —
and Trump's new nominse, If conflrmed before tarm limlits are enacted —
wlll serve for life, If an Inooming Democratio Congress wants to shange
tha polltioal tilt of the ourrent court, only Inoreasing the size of the court
of Impeaching one or more Justices can accomplish that, Tarm limits

won't halp,

Suzanna Sherry Is the Herman 0. Loswensteln professor of law at
Vanderblit Law School. She has published widely on a broad rangs of
constitutional Issues,

Read more Inquirer Pro/Cons

+ 8hould the size of the Suprame Court axpand to ohange the
ldsologloal balahoe?

+ Bhould 8COTUS ovarturn Ros, the landmark ahortlon deolslon?

+ 8hould other states Joln Pennsylvania and ratify the Equal Rights
Amendment?
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